the international arena. Kittrie purports to offer a classification scheme that will allow the international community to objectively and prospectively distinguish political rebels from common criminals, and freedom fighters from terrorists. As we shall see, however, his scheme provides less guidance in making such distinctions than he imagines. Second, I consider Kittrie's more successful discussion of American political rebels. In my discussion of Kittrie's argument concerning America's rebellious roots, government responses to political offenders, and the enduring importance of domestic dissent, I will draw particularly on the example of Dr. Martin Luther King, Jr.
I. THE INTERNATIONAL ARENA: CLASSIFYING REBELS THE KITTRIE WAY
Of Kittrie's many goals, one is paramount: to "classify[] and subdivid[e] the wide spectrum of political dissidence -from peaceful dissent to indiscriminate violence . . ." (p. 35). It is the absence of such a classification scheme, says Kittrie, that has led so many to accept "the jaded aphorism" that "one person's freedom fighter is another's terrorist" (p. xvii). If only somebody would create a typology of political offenders, says Kittrie, society could readily distinguish the legitimate dissenters from the outcast terrorists. A few pages later Kittrie repeats his goal, writing that "we must urgently proceed with our specified mission -categorizing the illusive political offenders and defining the rules of warfare that should control the conflicts between them and those in possession of power" (p. 44). Despite his promise to proceed "urgently," a few hundred pages later Kittrie has still not revealed his classification scheme. He instead assures the reader that one is possible, writing, "just political offenders can be identified and distinguished from both international outlaws and common criminals . . ." (p. 242). Near the end of the book Kittrie informs us that the previous 300 pages were foundational, and that he will soon present the classification scheme: "Upon the foundations laid in the intervening chapters, an ambitious framework can now be advanced to comprehensively classify all those who take part in what is described as political dissent, rebellion, and resistance" (p. 308). Kittrie does not finally divulge the classification scheme until the last page of Rebels -in the appendix, no less (p. 350).
Stating an aim, however, is not the same as achieving it. Kittrie calls his classification scheme "A Typology of Political Offenses: From Terrorism to Human Rights Struggles" (p. 350). The typology ranges from "International Rights Conflicts (i.e., Human Rights Struggles)" at one end of the spectrum to "International Crimes (i.e. Terrorism)" at the other. "Political Offenses," "Anti-Colonial and Anti-Racist Conflicts (i.e., Freedom Fighting)," "Non-International Armed Conflicts," and "Domestic Crimes" fill in the gaps between. Catego-Michigan Law Review [Vol. 100:1408 ries on the terroristic end of the spectrum are printed in dark gray, while those on the human rights end are lighter. A group's cause and the means it uses to achieve that cause are central. Fighting for an internationally approved cause with approved means earns one a place in the "Human Rights Struggle" category. Internationally condemned causes and means put one in the "Terrorist" category. Those in between fall into various middle categories. For example, a group that uses violence (a disfavored means) in pursuit of internationally approved goals would fall into a middle category, such as "freedom fighters." Using violence in pursuit of a goal that is not internationally approved but also not internationally proscribed would earn one a spot in the "non-international armed conflicts" category.
Where one fits in the typology matters quite a lot -a host of international protections or punishments are implicated. For example, an actor engaged in a human rights struggle is entitled to asylum, not subject to extradition, and, if criminally prosecuted, may use his engagement in a human rights struggle as a defense. A freedom fighter, by contrast, gets less protection under asylum and extradition law, though he would be entitled to the protections of the Geneva Conventions and could not be prosecuted as a common criminal. At the dark end of the spectrum is the terrorist, who is subject to the universal jurisdiction of all states and can be prosecuted wherever found, with no benefit from the Geneva Conventions.
The problem with the typology is that it doesn't answer the hard questions and we don't need it for the easy ones. Kittrie believes that his typology outlines principles that "can be concretely and objectively applied to virtually all categories of actors taking part in political conflicts" (p. 340). But there is reason to question his enthusiasm. Since each distinction that Kittrie makes is a matter of deep moral and political controversy, anything resembling a factual and objective test faces enormous difficulties from the outset. Consider, for example, Nelson Mandela and his African National Congress ("ANC"). Even by its own account, the ANC used violence, 2 sometimes against civilians. 3 So, under Kittrie's typology, its members cannot claim the man- When you occupy the seats at a lunch counter for hours on end, thereby depriving the proprietor of the profits he would have made on ordinary sales during that time, you are taking money out of his pocket as effectively as if you had robbed his till or smashed his stock. If you persist in the sit-in until he goes into debt, loses his lunch counter, and takes a job as a day laborer, then you have done him a much greater injury than would be accomplished by a mere beating in a dark alley. He may deserve to be ruined, of course, but, if so, then he probably also deserves to be beaten.
3. Timothy Phelps, Defining Terror, NEWSDAY, Nov. 23, 2001, at A54. Though the ANC directed its violence mostly at government sites, it occasionally attacked civilians. Id. In 1988, Chris Hani, the chief of the ANC's military wing, explained why attacking civilians was necessary. Under apartheid, whites are guaranteed "a happy life . . . a sweet life." Id. "Part tle of human rights advocates. But were they freedom fighters or terrorists? The answer turns on the ANC's goals. Were Mandela and his followers fighting for a free and democratic South Africa? Or were they trying to achieve a Communist dictatorship? According to the ANC and its defenders, their goal was the former. But in the 1980s, many congressional Republicans and President Ronald Reagan vehemently disagreed. Both the ANC and its Namibian counterpart, the South West African People's Organization ("SWAPO"), were "Soviet-sponsored terrorist organizations," said Senator Strom Thurmond, Chairman of the Senate Subcommittee on Security and Terrorism. 4 The ANC, said Reagan, consisted of "Soviet-armed guerrillas," and "the South African government is under no obligation to negotiate the future of the country with any organization that proclaims the goal of creating a Communist State and uses terrorist tactics and violence to achieve it." 5 The weakness in Kittrie's typology is that it assumes agreement about such things as the goals of a revolutionary movement, as if they were not subject to competing (and complexly motivated) descriptions.
In the same vein, Kittrie mistakenly believes that the emergence of universally accepted international norms will solve classification problems. According to Kittrie, "the community of civilized nations is in the process of arriving at a common core of universal principles regarding both proper governance and proper response to political resistance and rebellion."
6 But Kittrie overlooks deep international disagreements about the proper application of universal norms. Assume, for example, that there exists an evolving international norm against racism. The disputes arise over how to apply it. Kittrie believes that the anti-racism norm was properly invoked against South African apartheid but does not apply to Israeli Zionism (p. 44). The United States agrees with Kittrie, but many nations don't. So is an actor fighting against Israel's occupation of the West Bank and Gaza enof our campaign is to prevent that sweet life . . . . When they are maimed and they are in the hospital, others will go there to visit them and will say, 'This is the price of apartheid.' " Id. gaged in an anti-racist struggle? It's not so much that this question is unanswerable as it is that Kittrie's typology doesn't help.
FBI Oversight Hearing
Kittrie overstates the utility of his classification scheme. He rejects the notion that " 'history is written by the victors and that the legitimacy of a political struggle and its participants can only be established by their success" (p. 242). To the contrary, says Kittrie, armed with his typology we will finally be able, "in a consistent and forward looking fashion, to distinguish the political hero from the villain" (p. 242). But the legitimacy of a rebel's claim is often better evaluated in hindsight, and not because "history is written by the victors." In part, this is because the rebels' very struggle may itself change the international consensus regarding the justness of their cause. As Hedley Bull instructs, [Today] it may be argued that there is a consensus in international society that the sovereignty of colonial powers over their subject territories is not legitimate, and that violence waged against such powers for the aim of national liberation is just. But this consensus did not exist in the early decades of the anti-colonial struggle, and indeed if it exists today, it is a consequence of that struggle. Moreover, we can better assess rebels after they have won because then we can tell whether they were sincere about their stated goals. As Kittrie knows, "[h]istory is replete with these destructive rebels -tyrants, butchers and megalomaniacs who pursued and often attained power as an end in itself" (p. 123).
To return to Mandela and the ANC, Mandela is revered today because the ANC gained power and proved Reagan and other Republican conservatives wrong -the ANC proved, through governing, that it did not seek a Communist dictatorship but rather a multi-party democracy. Our government was as spectacularly mistaken about the intent of the CIA-funded Afghan mujahadeen and Osama bin Laden, but again, that is perhaps more knowable in retrospect.
8 This is not to say that one should not look for signs of rebels' intent along the way, but rather that some humility is in order when assessing the ability of any classification scheme to answer the hard questions in advance.
Perhaps the most unfortunate thing about Kittrie's classification scheme is that others have more capably taken on the same topic in ways less taxing to the reader. Consider Timothy Garton Ash's recent essay, Is There a Good Terrorist?. 9 Ash identifies "four things to look 7. BULL, supra note 6, at 94.
8. The extent to which the U.S. government had knowledge of who received the money sent to support Afghan anti-Soviet fighters is a matter of some dispute. Even those who argue that the CIA did not have actual knowledge of the money's destination, however, do not dispute that the CIA paid insufficient attention to the matter. Ash's four criteria don't answer every question, but, unlike Kittrie, he doesn't claim that they do.
II. REDISCOVERING AMERICA'S REBELLIOUS ROOTS
If Kittrie's weakness is his international classification scheme, his strength is his chapter on political rebels in America, a topic on which he has done previous important work. 13 In an important sense, Rebels is an extended argument against the tendency to ignore history. Kittrie's obsession -and I use that term as a compliment -with history is most evident in his chapter on America, in which he joins the historian's "struggle of memory against forgetting," 14 by targeting "the 10. Id. at 30.
11. The ETA is a Basque separatist group.
12. Ash, supra note 9, at 32. Kittrie is equally interested in how reluctant America has been to recognize domestic political dissent as a distinct subset of general criminality. He offers a host of explanations: Identifying political criminality would (1) appear to be excusing it; (2) require courts to make inappropriate motive determinations; (3) raise troubling questions about the legitimacy of nonparliamentary means of change; (4) remind Americans that theirs is a country founded on violent rebellion; and (5) run counter to a majoritarian orthodoxy that requires obedience to the law even by those who disagree (pp. 136-37). Kittrie's list is accurate, but incomplete. To it should be added that identifying and remembering domestic political dissenters would require that Americans reject their cherished belief in their own innocence.
Lewis Lapham has written that America believes itself "innocent by definition."
16 For Americans, says Lapham, evil is "never intrinsic to the American landscape or the American character," but rather "is a deadly and unlicensed import."
17 Accordingly, we do not need "to appoint truth commissions similar to those established by South Africa, Chile, Burundi, and any other country seeking to come to terms with its inevitably tragic past. The American past isn't tragic. We are the children of revelation, not history . rebellious history, they deny that it is relevant to determining the legitimacy of more recent claims of rebellion. Whatever may have happened then, the argument goes, has little to say about today, since our society is now just.
Whatever its source, our sense of our own virtue was evident in President Bush's response to a question about how he feels when he hears that America is hated in many Muslim countries. "I'll tell you how I respond," said Bush. "I'm amazed. I'm amazed that there's such misunderstanding of what our country is about that people would hate us.
[L]ike most Americans, I just can't believe it. Because I know how good we are." 19 Bush's comments, while provoking laughter and outrage overseas, 20 were profoundly American. Remembering "how good we are" as Americans means that we often need to remake domestic rebels in a more appealing image. Consider the case of Martin Luther King, Jr., who Kittrie says began as a "noted political offender" and ended up "one of only five Americans to have a national holiday established in his memory" (p. 151). King spent his life appealing to America's virtue so that it might repent its sins. Today we remember the virtue and forget the sins. 20. An Australian columnist responded, "I beg your pardon George? The world is angry about September 11 and mourns the loss of life, the deaths from many countries. And we all feel for Americans who now have to live in constant fear that again some lunatic sponsored by mad Osama bin Laden will strike at a fresh target. But for God's sake, get off your preacher ' 
According to King,
No amount of gold could provide an adequate compensation for the exploitation and humiliation of the Negro in America down through the centuries. Not all the wealth of this affluent society could meet the bill. Yet a price can be placed on unpaid wages. The ancient common law has always provided a remedy for the appropriation of the labor of one human being by another. This law should be made to apply for American Negroes. The payment should be in the form of a massive program by the government of special, compensatory measures which could be regarded as a settlement in accordance with the accepted practice of common law. Such measures would certainly be less expensive than any computation based on two centuries of unpaid wages and accumulated interest. I am proposing, therefore, that, just as we granted a GI Bill of Rights to war veterans, America launch a broad-based and gigantic Bill of Rights for the Disadvantaged, our veterans of the long siege of denial.
MARTIN LUTHER KING, JR., WHY WE CAN'T WAIT 150-51 (1964).
23. DYSON, supra note 21, at 28-29. Michigan Law Review [Vol. 100:1408 have forgotten the King who moved beyond race to issue a more fundamental challenge to American society. 24 And we have forgotten the King who took a hugely unpopular stance against our role in Vietnam. 25 Perhaps more telling than our selective national memory of the King legacy is our near-complete amnesia about the role the government played in attempting to destroy him and the civil rights movement he helped lead. Throughout time, says Kittrie, political offenders "have often been subject to overzealous, oppressive, and unnecessary governmental responses in the name of public order." 26 This has been no less true in America, he says, for this nation has produced severe "laws, procedures, and sanctions to counter the perceived threats posed by those pursuing political, socioeconomic, racial or other goals through illegal or unorthodox means" (p. 144). Yet just as our belief in our own virtue causes us to recast dissenters in a more appealing light, so too does it let us forget our nation's frequent intolerance of dissenters.
Today, less than thirty years after King's death, news stories about government suppression of political dissent ignore or minimize what our government did to King. Typical is a December 1, 2001 New York Times article discussing proposals to give the FBI more freedom to spy on Americans. It noted that "the FBI had run a widespread domestic surveillance program, called Cointelpro, to monitor antiwar militants . . . and Dr. Martin Luther King, Jr., among others, while Mr. Hoover was director." 27 24. King said, [T] he black revolution is much more than a struggle for the rights of Negroes. It is forcing America to face all its interrelated flaws -racism, poverty, militarism and materialism. It is exposing evils that are rooted deeply in the whole structure of our society. It reveals systemic rather than superficial flaws and suggests that radical reconstruction of society itself is the real issue to be faced. The FBI monitored King, but that was just the beginning. From 1963 to 1968 the Bureau waged an unrelenting "secret war" against King and the civil rights movement. 28 The FBI's goal was to "neutraliz[e] King as an effective Negro leader."
29 Its agents tailed King, bugged his room, took secret pictures of him, and examined his tax records. The FBI was particularly interested in any sexual infidelity, misconduct or deviance that it could discover. In November 1964, the FBI compiled the results of the surveillance into an edited tape and sent it to King along with an anonymous letter. 30 King interpreted the letter as a threat -unless he killed himself, the FBI would reveal the secrets it had collected. 
29.
Id. at 220. According to the Senate Committee that investigated the FBI campaign, the war began in December 1963, four months after King's celebrated "I Have a Dream" speech. At the conclusion of a nine-hour marathon meeting at FBI headquarters, agents around the country were instructed "to gather information concerning King's personal activities . . . in order that we may consider using this information at an opportune time in a counterintelligence move to discredit him." Id. political rivals in an effort to break up marriages and cause conflict among protest groups. As the Senate Committee that ultimately investigated the matter found, the letters were intended "to 'produce illfeeling and possibly a lasting distrust' between husband and wife, so that 'concern over what to do about it' would distract the target from 'time spent in the plots and plans' of the organization." 33 The Committee concluded, "The image of an agent of the United States Government scrawling a poison-pen letter to someone's wife in language usually reserved for bathroom walls is not a happy one."
34 In addition, the Committee found that the FBI's forged letters had led to violent fights among rival organizations, leading the Committee to conclude "that the chief investigative branch of the Federal Government, which was charged with investigating crimes and preventing criminal conduct, itself engaged in lawless tactics and responded to deep-seated social problems by fomenting violence and unrest." DO NOT USE photos on Page 1A showing civilian casualties from the U.S. war on Afghanistan. Our sister paper in Fort Walton Beach has done so and received hundreds and hundreds of threatening emails and the like.
. . . DO NOT USE wire stories that lead with civilian casualties from the U.S. war in Afghanistan. They should be mentioned further down in the story. If the story needs rewriting to play down the civilian casualties, DO IT.
Id. Aaron McGruder, creator of the Boondocks cartoon, suggested in a strip shortly after September 11 that former President Reagan played a role in creating Osama Bin Laden. In response, some newspapers pulled the Boondocks temporarily, others moved it off the comics page to another location, and a few stopped carrying it entirely. Bryan Robinson, Cartoonists' Quandry, abcnews.com, Oct. 9, 2001, available at http://www.abcnews.go.com /sections/entertainment/DailyNews/WTC_Cartoonists.html.
Some have argued that since September 11 the media has been less vigilant in challenging government imposed restrictions on access to information. Former ABC White House correspondent Josh Gerstein, for example, has pointed to the government's aggressive use of material witness warrants to indefinitely incarcerate an unidentified number of individuals since September 11, despite the fact that the government does not have probable cause to believe they committed a crime. Josh Gerstein, Under Charge: The Real 9/11 Liberties Problem, NEW REPUBLIC, Apr. 8, 2002, at 22. Gerstein argues that the media has done little to challenge the secret nature of the material witness proceedings. Id. 41. TESTAMENT, supra note 24, at 231.
